EMPLOYEES PROVIDENT FUND APPELLATE TRIBUNAL

NEW DELHI
ATA No. 565(09)200%
M /s. Fancy Corporation Ltd. . ..... Appellant
Vs
RPFC, Mumbai & Another " .... Respondent
ORDER

Dated: 15 April, 2014

Present: Sh. S K Gupta, Advocate for the appellant
Sh. Rajesh Kr. Singh, Advocate for the respondert.
The present appeal is file to challenge the Order dalzd 29-06-£LI|€~
nassed by the APFC, Mumbai under Section 14B of the Emjp:loyees Provid
Fund and Miscellaneous Provisions Act, 1952 imposing damages on accountjo’

delayed remittance of PF dues filed the appellant.

2. The facts of the present czsse are that the appellant delayed the
remittance and PF dues and consequently, the Commissioner initiafi
proceedings under section 14B of the Act. During the proceedings,

appellant filed written statement staiing therein that the appcilant is regule
remitted the PF contribution right from the day of its inception ancd -
functioning well till early 1970 and thereafter due to unprececenicd depressip:
in the Textile Industry, the mill fell sick. The Development Comumissiongs.
[ndustries, Government of Maharashtra found the appellant establishmeng 2
financially sick and issued Certificate of industrial Sickness dated06-07-1984.
The appellant, due to financial sickness, was referred to BIFR and a Schenie for
rehabilitation was sanctioned by the Board 30-05-1990. The Government|of

india and the Government of Maharashtra ve2re recommer ded to acconTad
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concessions for its rehabilitation. The Governraent of Vizharashtra

requested for grant of permission for commercial exploitation of its piot of lanfl
=t Borivalli, Mumbai. United Bank of India for concessional rate of interest. P
for delayed remittance 4

department was also requested for waiver of damagss

PF dues. The appellant has alsc contended that there was no mens fea on ils
part for delaying the remittance. The Ld. Commissioner considered tHe
<ubmissions made by the appellant and - held that financial difficultiep,
recessation in the export etc. are business hazaj‘ds, accumulated lossef,
closure of establishment are no ground to absolve the employer from its
responsibility to pay damages. The Ld. Comuissioner also neid that Scc"I
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14B is automatically applicable as soon as the default is committed by the

establishment.

3 The grounds taken by the appellant werc opposed by tae PF deparimer:t

by contending that the damages leviable under Section 14B cl the Act are

compensatory as well as penal but predominating penal. It was also conten_dI‘ 3

that the default due to financiai hardship is not a mitigating facior [in

determination of damages under section 14B of the Act.

4. Heard the Ld Counsels for the parties a1d cerused the records. Sectjon

14B of the Act which provides for levy of damages states as under:-

“14B. Power to recover damages.—\Where an zmployer
makes defauit in the payment of any contribution o the
Fund [the [pension] Fund of the Insurcnce Fund] or in the
transfer of accumulatioris required 0 be transferred by him
under sub Section {2) of Section 15 [or sub-section (5) of
section 17] eor in the payment 0] ar charges payable
under any other provision of this Azt ¢ of [any Scheme or
Insurance Scheme] or under any of the conditions specified
under Section 17, [the Ceniral Providert Fund:
Commissioner or such other officer as may be auithorized
by the Central Government, by notification in the Official
Gazette, in. this behalf] may recover 'from the employer
such damagesj, not exceeding the wmoant of arrears, as i
may think fit to impose.” . '




5. The power to impose damages under Seciion 14-B is a judicial power agid

confers an authority upon the Provident Fund Commissioner to impoge
damages in case of failure of remittance of duss by the empioyer. Para 32A pf
the EPF Scheme, 1952 provides a sliding scalz for the imposition of damaggs
based on the period of defaults. It is a well known principle of law that|a
subordinate legislation must conform to the provisions of the Legislative AgL.
‘Section 14B of the Act provides for an enabling provision. It dces not envisage
mandatory levy of damages. It does not also contemplate computation [ f
quantum of damages in the manner prescribed under the Scheme.

6. Section 14B of the Act uses the words ‘may recover’. Levy of damaggs
there under is by way of penalty. The Legislature limited the jurisdiction of the
authority to levy penalty, i.e., not exceeding the amount of arrezvs. Para 31A pf
the Scheme, therefore, in our opinion; must be construed kessping in view the

language used in the Legislative Act and not de hors the same.

7 In Prestolite (India) Ltd. v. Regional Director, [1994 Supp.(3) SCC 69,
the Hon’ble Supreme Court of Indiz had held that under the Employee’s State
Insurance General Regulations guidelines have bezn indicated showing as {9
how damages for delayed payment are to be imposed and since such guideling
have been followed, no exceptiorr should b= t:ken ther=io made to th=
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o impugned adjudication, stating:

“Bven if the regulations have prescribed general
guidelines and the upper limits at vshich the impesition of
damages can be made, it cannot be contended thut in no
case, the mitigation circumstances can be takzn into
consideration by the adjudicating aithority ir. finally
deciding the matter and it is bound to cct mechar:cally in
applying the uppermost limit of the table. In the instant
case, it appears to us that the order has been passed
without indicating any reason whatsoever as w© why
grounds for delayed payment werz nit to be accepted.
There is no indication as to why the imposition of
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damcges at the rate specified in the order was reg..ired to
be made. Simply becausz the appellznt did not appear in
person and produce materials to supzort the objection, the
employee’s case could not be discarded in limine. On the
contrary, the objection ought to have bezn considerec on
merits.”

8. It implies that the employer is answerable for damages for delayed
rernittance irrespective of the fact that the employer had suffered heavy losses,
is hased on wrong presumption of law and is not sustainabie. Again, it ig
pointed out that the Hon’ble High Court of Orissa, in the case of
Bhubaneshwar City Distribution Division Vs. UOI & Another (1998 T LLJ
1044) had held that delayed payment of contribution does not ipso facto invite
levy of damages. If the employer furnished sufficient cause for the delay, the
authority may not levy damages in a given case. In the instant case, no reascns
have been assigned or any justification is given why the dameges are levied at
the highest rates prescribed in Para 32A of the EPF Scheme, 1952.

g. It is settled position that a penai provisior. should be construed strictly.
Oaly because a provision has been made for levy of penalty, the same by itseif
would not lead to the conclusion that penalty must be levied in all situationm
Such an intention on the part of the legislature is not decipherable from
Section 14B of the Act. When a discretionary jurisdiction has been conferred on

the statutory authority to levy penal damages, the same canno: be construed
as imperative.

10. It is also relevant to note that where a Compary approachss the BIFR io3
%u; revival, the RPFC should not heve to insis: for damages. In the case of
RPPC, West Bengal & Anr Vs. Delia Jute and Industries reported in (1997) 10
SCC 384, the Hon'ble Supreme Court took into consideration the fact that the
company therein which had just revived and thet in such a scenario, charging
any interest/damage ;Jn account of the deleved PF paymesnts would havs
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. should have refrained from imposing the heavy penalty and interest. However,

jeopardized the said process of revival. In the sai¢ circumstznces, the Hon’ble
Supreme Court did not direct for payment oi any interest and damages §s
claimed by the RPFC and disposed of the appezl filed by the RFFC against the
order passed by the Trial Court whereby the Company was asked not to pgy
any interest or damages under the Act for the delayed payment. In the instapt

case too, the facts of which are far better that the one referred above, the APFC

=

in this case the appellant has agreed to remit the interest.

11. The Ld. Commissioner while imposing the damages have relied on the
case of Vallabhdas Kanji Ltd. Vs. Intelligence Officer, and held that the clement
of mens rea is not required in case levy of peralty. The Hon'ble High Court £f
Kerala in this case examined the scope and import of Section 45A of the Keraja
General Sales Tax Act, xxx. Section 45A of Kerela GST Act empowered the
designated authority or officer to direct that such psrson, who had violated asny
provisions of the Kerala GST Act to pay, ‘by way of penalty, an amount ngt
exceeding twice the amount of Sales Tax or other amount evaded or sought {o

be evaded where it is practicable to quantify the evasion or an amount n it

exceeding ten thousand rupees in any other case.

12. Recently, the Honble Supreme Court of India in the case of The
Chairman, Sebi Vs. Shriram Mutual Fund & Anr has the occasion to consider
the scope and extent of Chapter VI-A of the Securities and Exchange Board pf

india Act, 1992 and held as follows:-

“7. Chapter VI-A of th= SEBI Act provides for Fenalties and
Adjudication, which provisions we:'s i~troduced 2 SEBI Act
by the Amendment Act 9 of 1995. Section 15-A to Section 15
HB are in the form of mandatory provisions imposing penalty
in default of the provisions of the SEE! Act and Regulations.
The provisions of penalty for non-compliance of the mandate
of the Act is with an object to have an effective deterrent to
ensure better compliance of the provisions of the SEBI Act
and Regulations, which is crucial “or the appellzat Board in
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order to protect the interests of inves.ors in securizi=s and 1o
promote the developmen! of the securites market. Chapter
VI-A of the SEBI Act deals with the penalties and the
adjudication. Section 15-1 of the SEBI ACT envisages
appointment of Adjudicating Officer for nolding an inguiry in
the prescribed manner, after giving reasonable opportunity
of being heard for the purpose of imposing any peralty.

8. Section 15-J provides various factors which are to be
taken into consideraton while ad; udging the gusstion of
penalty under Section 15-1 namely, the amcunt of
disproportionate gain or unfair edvantage whenever
quantifiable, loss caused to an investor or group cf investors
and the repetitive nature of defauit. The legislature in its
wisdora had not included mens rea or deliberate or wilful
nature of default as a factor to be considercd by the
Adjudicating Officer in determining the quantum of liability
to be imposed on the defzulter.

0. Sections 15A to 15H and 1SHA employ the words "shall be
liable" and, therefore, mandatorily provides for inzposition of
monetary penalties for respective breaches or non-
compliance of provisions of the SEBI Act and the
Regulations. Default or failure, as coritemplated under the

Act includes:

15A. Failure to furnish information, return

15B. Failure to enter into agreement with clients
15C. Failure to redress investors' grievances

15D. Default in case of mutuzl funds

15E. Failure to observe rules and regulations by an
asset management company :
15F. Default in case of stock brokers

15G. For insider trading

15H. Non-disclosure of acquisiticn of shares and
takeovers

15HA. Fradulent and unfair trads practices
15HB. Penalty, if not separat=ly provided

10. The Scheme of the SEBI Act cf i posing penally is very
clear. Chapter VI nowhere deals with criminal offences.
These defaults for failures are nothing, but failurs or default
of statutory civil obligations proviced under the Act and the
Regulations made shereunder. It is pertinent to note that
Section 24 of the SEBI Act deals itk the criminzl coffences
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proceedings under Chapter .VI A are neither criminal nor
quasi-criminal. The penalty leviable urder this Chapter or
under the Section, is peralty in cases of default or failur: of
statutory obligation or in other words breach of civil
obligation. In the provisions and scheme of penz!ty under
Chapter VI A of the SEEI Act, ther= is no elemeat of any
criminal offence or purishment &£s contemplat:c uncer
criminal proceedings. Therefore, there is no question of proof

- of intention or any mens rea by the appellants and it is not
essential element for imposing penegity under SEE! Act and
the Regulations.” : ;

15. In the context of the EPF Act, Section 143 ecnables L'z designai=q
authorities/Officers to recover damages in case of delayed remitiance of 2

dues. Section 14B of the Act is an enabling provision. It doss not envisag
mandatory levy of damages. It does not also contemplate computation o
guantum of damages. The Central Government has framed the Employves
Provident Fund Scheme, 1952 to implement the provisions of the Act. Para 32

of the EPF Scheme, 1952 provides a'sliding scale for the impositica of darnags
based on: the pericd of defaults. The provisions of Para 32A of ti:« ZPF Scheme
1952 is a subordinate legislation znd it must conform to the rovisions of th
Legislative Act, i.e. EPF Act. Section 14B of the Act provides for an enablin
provision. It does not envisage mandatory levy of damages. Whereas. in th
cases of Vallabhdas Kanji Ltd. (supra) and Shriram Mutual Fund & An. (supra)
the relevant Section 45A of Kerala General Sales Tax, Act anc chapter VI-A o
the SEBI Act mandates compulsory imposition of damages/penalty. In i
context it is relevant to refer the case of Asst. Coinmercial Taxes Oficer v. Ezjaj
Electricals Ltd., [(2009) 17 KTR 120 (SC)], wherein the Hon’ble Supreme Courd
of India has held as follows:- '

9. Existence of mens req is an esseniial ingredieni of an
offence. However, it is a rule of construction. If there is a
conflict between the comm.on law and the statute la:v, cnz has

to construe a statue in conformity wiii the corimon lqiy.
However, if it is plain from the statue that it intencs ‘o glter
the course of the common law, then that plain meaning should
be accepted. Existence of mens rea is an _essential ingredient
in_every offence; but resumptior. is /iable to be displaced
either by the words of the statute crecting the offerce or by

the subject matter with which it deais. £ imposed for
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a tax delinguently is ¢ civil obligction. remedial and coercive
in its nature, and is different from ‘he cenalty for o crime.
14. The provisicns of Section 45A of the Ksrala general Saies Tax Act L&md
Chapter VI A of the SEBI Act are mandatory provisions to levy penaltyl for -
violation of the provisions of the said Acts whereas in the case of EPF Act|the
legislature has specifically dispensed with the requirement of mens rea while
imposing penalty. The Hon’ble Supreme Court of India in the case of In|the

case of Employees’ State Insurance Corporation Vs, HMT Ltd. d
Another,(2008) 3 SCC 35, the Hon’ble Supreme Court of Indiza held as follows:-

AR AL L R T T T RT P
SR Bres 14 Rl

“15. Obligation on the part of the employer to deposit the
contributions of both the ‘employer’ and the ‘emuployee’ is
not in dispute. What is in dispute is as to whether the
amount of damages specified in Regulation 31/c of the
Regulation is imperative in character or not.

“16. It is a well known principle of law that a subordinate -
legislation must conform to the provisions of the

LEgislative Act. Section 85-B’of the Act provides for an

enabling provision. It cdoes not envisage mandatory levy

of damages. It does not also contempiate compuiation of

quantum of damages in the manner prescribed under

the regulations.

“21. A penal provision should be constructed siretiy.
Only because a provision has bzer made for levy of
penalty, the same bv itself would not lead to the
conclusion that penalty must be levied in all situations.
Such an intention on the part of the Legislature is not
S decipherable from Section 85-B of the Act. When a I
SN . discretionary jurisdiction has been conferred on = [
statutory authority to levy penal damages by ~zascn of
an enabling provision, the same cannot be consirued as
imperative. Even otherwise, an endeavour should be
made to construe such penal provisions as discretionary,
under the statute is held to be mandatory in character.




2<. W= zzres with the said view as alsc for the

- adliz:onzl reason that the subordinate legislation cannot
ov=r—2e the orincipal legislative provisions. '

“25 The statute itself does not say that a penaliy has to
te levied only in the manner prescribed. It is also not a
case where the authcrity is left with no discretion. The
legisiation does not provide that adjudication for the
purpose of levy of penalty procesding would be z mere
formality or imposition of penalty as alsa computation of
the quantum thereof became =z foregone conclusion.
Ordinarily, even such a provision would not be held to
providing for mandatory imposition of penalty, if the
proceeding is an adjudicatory ore or compliance of the
principles of natural justice is necessary thereunder.

“26. Existence of mens rea or actus reus to coniravene a
statutory provision must also be held to be a necessary
ingredient for levy of damages and/or the quantum
thereof.” -
15. Therefore, the case of Vallabhdas Kanji Ltd. (supra) cited by the Ld.
Commissioner has no relevance. In the matter of levy of damages under Section
14B of the Act the existence of mens rea or actus reus to contraveng a

statutory provision must also be held to be & necessary ingredient for levy of
damages and /or the quantum thereof.
16. In the instant case, the Ld. Commissioner has failed to establish tHat
there was a willful default on the part of the appelilant, the appellant cannot|be
held liable for damages.
| 17. In view of the above discussion, the impugned Order is legaily Aot
' sustainable and the hence is set aside. The appea! is allowed. Copy of the order
be sent to the parties. The file be consigned to the record rocm.

.
Tk
(R.L. Koli)
Presidiag Officer, EFFAT




